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REI MBURSENVENT FOR ADVANCE NON- FEDERAL CONSTRUCTI ON
OF AUTHORI ZED FEDERAL HARBOR AND | NLAND HARBCR | MPROVENMENTS

1. Purpose. This regulation gives general instructions on use of
Section 204(e), Reinbursenent, of the Water Resources Devel opnent Act of
1986, Public Law 99-662 (Appendix A) to reinburse a non-Federal interest
for construction of an authorized Federal harbor or inland harbor

i mprovenent, or a separable elenent thereof. It establishes genera
policies, outlines procedures to be followed in reaching an agreenent
with an eligible non-Federal interest, and provi des gui dance on the
provi sions of such an agreenent (a nodel agreenent is included as
Appendi x B). All authorized harbor and inland harbor projects are
subject to this Act and Regul ati on.

2. Applicability. This regulation applies to all HQUSACE el enents and
field operating activities of the Corps of Engineers having Cvil Wrks
responsibilities.

3. Ref er ences.

a. Water Resources Devel opnent Act of 1986, P.L. 99-662 (Section
204(e), Reinbursenent is attached as Appendix Ato this regul ation)

b. Section 107, P.L. 86-645
c. ER 200-2-2

d. ER 1105-2-10

e. ER 1110-2-1150

f. ER 1140-2-301

g. 33 CFR Section 320.3
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h. Index of Contract C auses, Construction- Inside the U.S.,
prepared by the Chio River Division, ATTN. CEORD CT

i. OwB CGrcular No. A-87
4. Definitions.

a. Harbor- The termharbor is defined in Section 214 P.L. 99-662 to
nean any channel or harbor, or elenment thereof, in the United States,
capabl e of being utilized in the transportation of comrercial cargo in
donestic or foreign waterborne conmrerce by comrercial vessels. The term
does not include an inland harbor; the Saint Lawence Seaway; | oca
access or berthing channels; channels or harbors constructed or
mai nt ai ned by nonpublic interests; and any portion of the Colunbia River
ot her than the channels on the downstream si de of Bonneville | ock and
dam

b. Inland Harbor- The terminland harbor is defined in Section 214,
P.L. 99-662 to nmean a navigation project which is used principally for
t he accommodati on of commercial vessels and the recei pt and shi pnent of
wat er borne cargoes on inland waters. The term does not include projects
on the Great Lakes; projects that are subject to tidal influence;
projects with authorized depths of greater than 20 feet; |ocal access
bert hi ng channel s; and projects constructed or naintai ned by nonpublic
i nterests.

c. Non-Federal Interest- Section 214 of P.L. 99-662 defines non-
Federal interest to have the sane neaning that such term has under
Section 221 of the Flood Control Act of 1970 and includes any interstate
agency and port authority established under a conpact entered into
between two or nore States with the consent of Congress under section 10
of Article | of the Constitution.

d. Separable Elenment- Section 103(f) of P.L. 99-662 defines
Separabl e Element as a portion of a project (1) which is physically
separable fromother portions of the project; and (2) which (A) achieves
hydrol ogic effects or (B) produces physical or econonic benefits, which
are separably identifiable fromthose produced from ot her portions of
the project.

e. Usable Increnent- Section 207, P.L. 99-662 pernits construction
of harbor or inland harbor projects in "usable increnents". Since
rei mbursenent under Section 204(e) requires economc justification and
environnental acceptability, the ternms "usable increnent" and "separable
el enment” will be considered to be synonynous for the purposes of this
regul ation.
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f. Authorized Federal Project- Only projects or separable elenents
of projects which have been specifically authorized by Congress will be
considered eligible for rei nbursenment under this provision.
Rei mbur senent of non-Federal work under Section 204(e) will not be

consi dered for the Continuing Authorities Program of Section 107, P.L.
86- 645 as anended.

5. Ceneral Policy.

a. In order for a project to be eligible for reinbursenment under
Section 204(e), certain findings nust be nade:

(1) The non-Federal interest nmust be proposing to construct the
aut hori zed project, or separable elenment thereof, or a variation of the
aut hori zed project, if the proposed changes are within the authority of
the Secretary of the Army to nmake as post-authorization changes.
Changes that exceed this authority cannot be approved for potential
rei mbursenent wi thout Congressional reauthorization.

(2) The project nust be economically justified based on appropriate
Federal criteria.

(a) In sone cases, there will be no difference between the
aut hori zed project and the proposed project and authorization will be
based on Secretarial approval of the Chief's Report which nakes a
positive finding with respect to project econonics. This finding nust
nonet hel ess be reviewed to determ ne whether or not economc
ci rcunstances (costs, demand for the facility, etc.) have changed since
the report was conpl et ed

(b) If the non-Federal interest is proposing to build a separable
el enent of the authorized project, it nust be denpnstrated that the
separabl e element will produce positive net econom c benefits.

(c) |If a project has been conditionally authorized subject to a
favorabl e report, the report nmust be conpl eted before any agreenent can
be signed regardi ng potential reinbursenent for non-Federa
construction. Any construction before the report has been conpleted
will not be eligible for rei nbursenent.

(d) If the proposed construction deviates fromthe authorized
project but the proposed changes are within the authority of the
Secretary of the Arny to nmake as post-authorization changes, the project
econom cs nust be reevaluated in light of the likely changes in costs
and any potential changes in benefits that are associated with the
revi sed project.
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(3) The project or separable el enent, nust be environnentally
accept abl e.

(a) Prior to construction, the requirenments of the Nationa
Environnental Policy Act and all other appropriate environnental
statutes and executive orders nust be satisfied.

(b) Additionally, construction by a non-Federal interest wll
require the issuance of pernits under the Clean Water Act, the Rivers
and Harbors Act of 1899, and when applicable, the Marine Protection
Research and Sanctuaries Act. Any necessary State and | ocal pernits
nmust al so be obtained. The Secretary will not execute a 204(e)
agreenent until all required Departnent of the Arny pernmits for the
proposed project have been issued.

(c) Al authorized mtigation for the project, or separable el enent
t hereof shall be consistent with Section 906(a) of P. L. 99-662.

(d) Alist of related I aws which may apply and nust be satisfied
when applicable, is set forth at 33 CFR Section 320. 3.

(4) The Secretary mnust approve the plans of construction as
outlined in a General Design Menorandum (GDM or an equi val ent docunent.
In reviewi ng such plans, the Secretary shall consider budgetary and
progranmatic priorities, potential inpacts on the cost of dredging
projects nationwi de, and other factors that the Secretary deens
appropri at e.

(5) The Secretary's execution of the 204(e) agreenent represents
approval of the plans of construction and the finding that the proposed
project is economically justified and environmental |y acceptabl e.

b. Projects will not be considered eligible for reinbursenent
unless they are primarily for commercial navigation. This neans that 50
percent or nore of the benefits to the project nmust be attributable to
commerci al navigation

c. Any agreement between the Corps and a non- Federal interest
pursuant to Section 204(e) will state clearly that Federal reinbursenment
is subject to the availability of appropriations for that purpose.

d. Only construction comenced after project authorization and
execution of an agreenment pursuant to this Regulation will be eligible
for rei nbursenent.
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e. |In undertaking construction, the non-Federal interest nust agree
to conply with all applicable Federal and state |laws. The agreenent
bet ween the Governnment and the non-Federal interest shall include

provi si ons agai nst contingent fees and officials benefiting in
accordance with 10 U.S.C. Section 2306(b), 41 U S.C. Section 254(a),
and shall specifically state that in carrying out its obligations under
t he agreenent, the non-Federal interest will conply with all applicable
| aws and regul ations, including but not limted to the Uniform
Rel ocati on Assi stance and Real Property Acquisition Policies Act of 1970
(P. L. 91-646) and Section 601 of Title VI of the Cvil R ghts Act of
1964 (P. L. 88-352). |In addition, the non-Federal interest shall agree
to apply and include provisions consistent with the followi ng statutes
inits construction contracts:

(1) Buy Anerican, 41 U S.C. Section 10a;

(2) Cdean Air Act, 42 U S. C. Section 7606;

(3) Cdean Water Act, 33 U S. C. Section 1368;

(4) Contract Wrk Hours, 40 U S.C. Section 327 et. seq;

(5) Convict Labor, 18 U S.C. Section 4082;

(6) Copeland Anti-Kickback, 40 U. S.C. Section 276c;

(7) Davis Bacon Act, 40 U. S.C. Section 276, et. seq;

(8) Equal QOpportunity, 42 U.S.C Section 2000d;

(9) Jones Act, 46 U.S.C. Section 292;

(10) Rehabilitation Act (1973), 29 U S.C. Section 794,

(11) Shipping Act, 46 U . S.C. Section 883;

(12) Utilization of Small Business, 15 U . S.C. Section 631, 644;

(13) Vietnam Veterans, 38 U S.C. Section 2012;

(14) Walsh-Healey, 41 U S. C. Section 35, et. seq.
The nodel agreenent (Appendi x B) includes references to these
provisions. The District Commander should be prepared to show the
non- Federal interest copies of |anguage used by the Corps of Engineers

inits standard contracts with construction contractors to serve as a
gui de for the non-Federal interest in developing its own contract



ER 1165-2-120
15 Jun 88

| anguage. Model contract clauses are available in the I ndex of Contract

d auses, Construction- Inside the U S., prepared by the Chio River
D vision, ATTN. CEORD-CT

f. No reinbursenment shall be nade unless and until the Secretary
has certified that the work for which reinbursenent is requested is
conpl ete and has been perforned in accordance with applicable pernits
and the approved pl ans.

g. The non-Federal interest will nornally be required to devel op
t he desi gn, engineering plans, and specifications for the construction
it proposes to undertake. Non-Federal engineering and overhead costs
for the proposed construction by the non-Federal interest will be
rei mbursabl e and be made part of the rei nbursenent agreenent. Subject
to policies established in ER 1140-2-301, the District Conmander may
provi de construction engi neering services with funds advanced by the
non- Federal interest if it is determned to be inpractical for the
non- Federal interest to obtain the services el sewhere and Corps
personnel are available to do the work. The Federal share of such costs
will be deternined by application of the construction cost-sharing
percent age specified in Section 101(a) of P.L. 99-662. |n undertaking
this work, the non-Federal interest assunmes the risk that Federa
appropriations for reinbursenent nay not be provided and that these
costs will not be recovered.

h. Activities undertaken by the Corps of Engineers District and
Di vision offices which are necessary for the successful execution of a
204(e) agreenent and construction of the proposed work (design review,
review of project econonics, environnmental assessnent, auditing, permt

eval uation, inspection, etc.) will be financed with Federal funds
provided for these activities. All such expenses will be included in
total project costs and will be offset against the anount of

rei mbursenent owed as deternined by the construction cost-sharing
percentage specified in Section 101(a) of P.L. 99-662. The Corps wll
not undertake substantive design work, or econom c or environnental
anal ysi s unl ess the non-Federal interests provides funds for such
purposes and in the judgment of the Corps, the work requested will not
substantially delay the conpletion of other Corps assignnents.

i. |If the non-Federal interest proposes to undertake construction
of an authorized project after the Corps has started post authorization
Pre-construction, Engineering and Design (PED) work, or conpleted a GDM

the Corps will nake any conpleted plans and specifications available for
use in obtaining permts and for construction purposes. The value of
any PED work undertaken at Federal expense will be included in tota
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project costs and will be cost-shared in accordance with Section 101(a)
of P.L. 99-662.
j.  The non-Federal interest will provide at its own expense, the

| ands, easenents, rights-of-way, relocations (other than utility and
rail road and hi ghway bridge rel ocations) and dredged material disposa
areas necessary for the project. |In addition, the agreenent shal

i nclude any other |ocal cooperation itens required by the project

aut hori zati on.

(1) In accordance with Section 101(a)(4), utility relocations wll
be borne one half by the owner of the utility and one half by the
non- Federal interest. The non-Federal interest bears the ful
responsibility to performor assure performance of all relocations or
alterations of utilities.

(2) Paynents by a non-Federal interest for relocation and
alteration of highway and railroad bridges (which as a matter of policy
are to be deternined in accordance with the apportionnent of cost
princi ples of the Truman-Hobbs Act) are to be reinbursed with the cost-
sharing formula specified in Section 101(a).

k. Operation and Mi ntenance (O&W)

(1) The Corps will agree to be responsible for its share of the Q&M
costs arising subsequent to construction. The Federal share will be 100
percent of the O&M costs if the project constructed by the non-Federa
interest is either:

(a) the authorized project; or

(b) a nodification of the authorized project that represents the
Nati onal Econom c Devel opnent (NED) plan; or

(c) a departure fromthe NED plan which has been approved by the
Secretary.

(2) The non-Federal interest will be responsible for:

(a) the provision of any lands, including mtigation |ands,
easenents, rights-of-way, or dredged naterial disposal areas and the
cost of any relocations required for project O%M

(b) 100 percent of the increnental O&M costs, when costs are in
excess of the anmpbunt necessary to maintain the project described in
Par agraph 5k(1)(a), (b), or (c); and

(c) when the project described in Paragraph 5k(1)(a), (b), or (c)
exceeds a depth of 45 feet, 50 percent of the increnental O&M costs
beyond that necessary to nmintain a 45 foot project.
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(3) If, at any tinme subsequent to construction, the Secretary finds
that the project is no longer economcally justified or environnmentally
acceptabl e, the Federal government will no | onger be responsible for
osM

1. Reinbursenent will be made without including any interest on the
non- Federal or Federal expenditures necessary for conpletion of the
wor K.

6. Pr ocedur es.

a. Non-Federal interests desiring reinbursenment under Section
204(e)
for constructing part or all of an authorized Federal project should
confer with the District Commander and submit a witten proposal. This
proposal will formthe basis for consulting as needed with the Division
and HQUSACE, and for deciding whether to continue as described bel ow.

b. The District Commander will assess whether or not the proposed
project neets the criteria specified in paragraph 5 and prepare a report
that presents the necessary findings. The full report containing al
the findings will include an executive summary which sumari zes the
District's concl usi ons.

c. |If necessary, the District Commander will prepare a separate
post authorization change (PAC) report and appropriate environnenta
docunentation. QGuidance for determining the need to prepare a PAC
report is contained in ER 1105-2-10. Guidance for determ ning the
appropriate environnmental document is contained in ER 200-2-2.

d. The design work will be the responsibility of the non-Federa
interest and can be initiated at any tine at the discretion of the
non- Federal interest.

e. The non-Federal interest will be responsible for obtaining the
necessary pernits. |In accordance with Section 204(c), if any studies of
the proposed project were initiated prior to 17 Novenber, 1986, these
studies can be transnmitted to the non-Federal interest for use in
obtaining the pernmits. |If necessary, the non-Federal interest nay
notify the District Commander in witing, of its intent to construct and
to use the procedures outlined in Section 205 in order to obtain pernits
expeditiously. In general, the Planning Division will be responsible
for performing the environnental review of projects and project
nodi fications. The Regulatory Branch, Operations and Readi ness
Division, will issue any Department of Arny permits necessary for
construction of the project or nodification, using the existing
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record for the project prepared by the Planning Division and any
additional information that nmay be necessary to conplete the public
interest review process, and will be responsible for enforcenent of
permt conditions.

f. The District Commander will be responsible for devel opnent of a
draft agreenent. The District Commander nay consult with the non-
Federal interest about the terns of the draft agreenment after the
District has reviewed the proposed work and concluded that there is a
reasonabl e probability that the project will satisfy the necessary
conditions for reinbursenent. However, it nust be understood, that no
conmitment can be made to the non-Federal interest until after the draft
agreenent has been revi ewed and approved by the Assistant Secretary of
the Arnmy (Civil Works).

(1) Since certification will not be made until after conpletion of
all the proposed work, it will not be necessary to include a statenent
of financial capability with the draft agreenent.

(2) Al agreenents will be prepared for the signature of the
Assi stant Secretary of the Army (Civil Wrks).

g. The District Cormander will submt 1) the proposal of the
non- Federal interest; 2) the executive sumary of the District
Commander's report described in paragraph 6b above as a separate
docunent; 3) a draft agreenent; 4) the full report described in
par agraph 6b above; 5) a copy of any Department of the Arny permts; and
6) when necessary, a Post-Authorization Change (PAC) Notification Report
to the Division Commander.

h. The Division Commander will review the docunents and send them
to HQUSACE in the manner descri bed bel ow

(1) The Division Commander will process the full report in the sane
manner as General Design Menoranda for Corps projects, that is, in
accordance with ER 1110-2-1150. |If the proposed project exceeds $10

mllion, the District Commander nust certify that the project design is
cost effective, as required by Section 911 of P. L. 99-662. The
Di vi si on Commander's conclusions will be forwarded with the report, to

HQUSACE (ATTN CECWR) WASH DC 20314- 1000.

(2) If a PACreport is required, it will be reviewed by the
Di vision and submitted, with recomendati ons, to HQUSACE (ATTN. CECW P)
WASH DC 20314-1000.
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(3) The Division Commander will review docunents 1, 2, 3, and 5
descri bed in paragraph 6g above and submit themw th recommendations, to
HQUSACE i n accordance with procedures established for processing Loca
Cooperation Agreenents (LCA's) for Corps constructed projects.

i. HQUSACE will review the docunents described in paragraph h above
and will submt themw th recomendations, to ASA(CW. CECWR will be
responsi ble for coordination and will prepare a single package for
ASA(CW consideration in accordance with existing HQUSACE LCA
procedures.

j. The District Commander will be notified, through the Division
Commander of any changes in the draft agreenent that may be required.
The District and Division Conmanders' coordinating responsibilities wll
conti nue through the signing of the approved agreenent by the non-
Federal interest and the Assistant Secretary. Procedures for obtaining
signatures shall be identical to those for LCA's of Corps constructed
proj ects.

k. No construction shall commence under a Section 204(e) agreenent
until the designs, detailed plans and specifications, and arrangenents
for the prosecution of the work have been approved by the District
Commander. Proposed changes in approved designs, plans and
speci fications nust also be reviewed and approved by the District
Commander in advance of construction. The non-Federal interest may
pursue the work described in the Section 204(e) agreenent with its own
work forces or by contract. The non-Federal interest shall secure
conpetitive bids, by advertising, for all work to be performed by
contract, and shall award to the | owest cost responsible bidder. |In the
event the non-Federal interest prosecutes the work by contract, all bids
received and the proposed provisions of any contract shall be subject to
review by the Governnent prior to award.

|. The District Commander will approve appraisals necessary for
establishing the fair narket val ue of |ands, easenents and rights-of -way
used in construction and conduct periodic and final inspections and
revi ew

m The District Commander will certify the cost data and that
perfornmance has been in accordance with applicable pernits and approved
pl ans.

7. Nat ure and Anount of Rei nbursenent.

a. The amount eligible for rei nbursenent shall equal the Federa
share of the total costs of construction of general navigation
facilities assigned to comercial navigation. These costs equa

10
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expendi tures made by the non-Federal interest for work that would have
been acconplished if the general navigation features had been
constructed by the Corps of Engineers (including PED), plus anounts
expended by the Corps of Engi neers which were necessary for successfu
execution of a 204(e) agreenent and conpletion of the proposed worKk.
Eligible costs include actual construction costs; continuing planning,
engi neering, and design costs incurred after project authorization

costs of review of proposed plans to assure conformty to the

requi rements for reinbursement under Section 204(e); costs of relocation
of highway and railroad bridges; supervision and adm nistrative costs;

i nspection and auditing costs; and costs of contract dispute settlenents
or awards. Eligible costs do not include the value of |ands easenents,
rights-of-way, and dredged naterial disposal areas, relocations,

dr edgi ng of non-Federal public or private channels and berthing areas,
and aids to navigation.

b. For projects authorized in P.L. 99-662, estinmated total costs as
specified in P.L. 99-662 shall be the maxi mum cost of the project,
except that this anpbunt nmay be increased by the Secretary for
nodi fications which do not naterially alter the scope or functions of
the project as authorized, but not by nore than 20 percent of the total
cost estimated for the project. There shall however, be automatic
increases to allow costs to reflect inflationary changes in construction
costs and to cover the costs of additional studies, nodifications, or
actions authorized by P.L. 99-662 or required by changes in Federal |aw.

c. The non-Federal interest will be reinbursed an anount equal to
the total cost of construction of general navigation facilities assigned
to conmercial navigation, |ess the anpbunt of non-Federal cost-sharing
that would be required by sections 101(a)(1) and 101(a)(2), except that
eligi bl e Federal expenses nade before reinbursenent will be offset
agai nst this anount. The non-Federal cost-share requirenent of Section
101(a)(2) equals 10 percent of the costs of construction of genera
navigation facilities less credits for "LERRD', |ands, easenents,
rights-of-way including dredged material disposal areas and rel ocations
and alterations (other than those for utilities and railroad and hi ghway
bridges). There will be no adjustnment in the anmount of rei nbursenent
because t he non-Federal interest could have paid a portion of the non-
Federal share over tine, pursuant to Section 101(a)(2).

d. The value of |ands, easenents rights-of-way including dredged
mat eri al di sposal area (LERD) to be used in determ ning the non-Federa
contribution required by Section 101(a)(2) shall be derived in the
fol l owi ng manner:

11
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(1) Credit for LERD shall be the fair market value at the tine the
LERD s are incorporated into project construction. The fair narket
val ue shall be determ ned by an appraisal to be obtained by the non-
Federal interest. The appraisal will be prepared by an independent
and qualified appraiser who is acceptable to both the non-Federa
i nterest and the Federal Governnent. The Federal Governnent shal
review and approve the appraisal. The nodel 204(e) agreenent provides
speci fic guidance on crediting LERD s (Appendix B, Article 8a).

(2) For LERD acquired by the non-Federal interest within the five
year period prior to the date the agreenent is signed, or any tinme after
the agreenent is signed, the value of the credit shall include the
actual associated costs of acquisition (e.g. closing and title costs
such as appraisal costs., survey costs, attorney's fees, mapping costs)
pl us reasonabl e, allocable and allowable indirect costs that can be
shown to be necessary to the acconplishnent of the non-Federa
responsibilities for the project. The non-Federal interest shall also
receive credit for any relocation assistance paynents nade in accordance
with P.L. 91-646.

(3) In the event of an involuntary acquisition, where the court
award or stipulated settlenent (which has received Federal CGovernnent
approval) is determined prior to the final accounting, the anpunt of
such award or stipulated settlenent shall be the value given for LERD
credit.

(4) If the non-Federal interest finds that it will have to pay in
excess of the appraised fair market val ue, the non-Federal interest may
be entitled to a credit for this excess amount if it has received the
prior approval of the District Commander of its offer to purchase such
| and.

(5) There may be other circunstances in which the fair market val ue
at the tine of incorporation into the project does not reflect the
non- Federal interest's actual contribution of LERD. For exanple, where
the non-Federal interest has acquired inproved | and, but denolishes the
i mprovenents prior to incorporating the land into the project, the fair
mar ket val ue formula woul d not account for the cost to the non-Federa
interest of the inprovenents but rather, only the value of the

underlying land. These cases will be the exception rather than the rule
and the decision to use an alternative crediting provision will be on a
case by case basis. |n such cases, the value of the LERD will be the

sumof: a) actual purchase price paid by the sponsor, plus b)
associ ated acquisition costs (e.g., title and closing costs such as
apprai sal costs, survey costs, attorney's fees and mappi hg costs)

12
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provi ded these costs are reasonable, allocable and al |l owabl e.

e. The cost of relocations and alterations used in determning the
non- Federal contribution required by Section 101(a)(2) will be based on
the actual costs to the non-Federal interest. The nodel 204(e)
agreenent provides gui dance for deternining the anbunts which can be
credited (Appendix B, Article 8b).

8. Agreenents.

Agreenent s under Section 204(e) should follow the format presented in
Appendi x B. Each agreenent shall:

a. Fully describe the work to be acconplished by the non-Federa
interest and specify the nanner in which it will be carried out.

b. Provide for the necessary review and approval of designs, plans,
and specifications, by the District and Divi sion Commanders.

c. Provide for exam nation and review and approval of proposed
contracts and for inspection of the work by the District Commander for
conformance with the terns of the agreenent.

d. Specify that reinbursenent by the Federal Governnent will be in
accordance with the cost-sharing requirenents of P.L. 99-662 and that
all Pre-construction Engineering and Design work by either party will be
included in the total project costs to be cost-shared. |[|f the

i mprovenent proposed by the non-Federal interest includes work that wll
not becone part of the Federal project, the neans of determ ning the
part eligible for reinbursenent will be fully defined.

e. State that such rei nbursenent shall depend upon the availability
of appropriated funds applicable to the project and shall not take
precedence over other pending projects of higher priority.

f. Specify that rei nbursenent for non-Federal construction shal
apply only to that work undertaken after execution of the agreenent.

g. State that costs for which reinmbursenent is sought will be
audited in accordance with OvB Circul ar A-87.

h. Wen applicable, state that no rei nbursenent will be nmade if
total project costs, computed after bid opening, exceed the

13
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limts described in paragraph 7b, unless the limt is nodified by |aw.

i. Specify that the work will be perfornmed in conpliance with
appl i cabl e Federal |aws (see paragraph 5e).

j. State that reinbursenment is dependent upon certification by the
Secretary of the Arny that the work acconplished is conplete and has
been perfornmed in accordance with applicable pernits and approved
pl ans.

k. State the tine allowed for conpletion of construction. A
reasonabl e time shall be all owed.

|. Expire at a specified tinme after the date of execution if the
non- Federal interest has not started the construction contenpl ated by
the agreenent. The specified tine will be nutually agreed to by the
negotiating parties.

FOR THE COVMANDER:

%/;/J%Mf o

AT M STEVENS |V
Col onel, Corps of Engi neers
Chi ef of Staff

Encl
Appendi x A- Section 204(e), P.L. 99-662
Appendi x B- Mbdel Agreenent under Section 204(e)
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APPENDI X A
SECTI ON 204( e)

100 STAT. 4100 PUBLIC LAW 99-662 -- NOV. 17, 1986

(¢) REIMBURSEMENT--

(I) GENERAL RULE.--Subject to the enactment of
appropriation Acts, the Secretary is authorized to reimburse any
non-Federal interest an amount equal to the estimate of Federal
share, without interest, of the cost of any authorized harbor or
inland harbor improvement, or separable element thereof,
constructed under the terms of this section if--

(A) after authorization of the project and before initiation
of construction of the project or separable element--
(i) the Secretary approves the plans of construction of
such project by such non-Federal interest, and Contracts.
(i1)) such non-Federal interest enters into an agree-
ment to pay the non-Federal share, if any, of the cost of
operation and maintenance of such project; and
(B) the Secretary finds before approval of the plans of
construction of the project that the project, or separable
element, is economically justified and environmentally
acceptable.

(2) MATTERS TO BE CONSIDERED IN REVIEWING PLANS.--In
reviewing such plans, the Secretary shall consider budgetary
and programmatic priorities, potential impacts on the cost of
dredging projects nationwide, and other factors that the Sec-
retary deems appropriate.

(3) MONITORING.--The Secretary shall regularly monitor and
audit any project for a harbor or inland harbor constructed
under this subsection by a non-Federal interest in order to
ensure that such construction is in compliance with the plans
approved by the Secretary, and that costs are reasonable. No
reimbursement shall be made unless and until the Secretary
has certified that the work for which reimbursement is
requested has been performed in accordance with applicable
permits and the approved plans.
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APPENDI X B

MODEL AGREEMENT
UNDER SECTI ON 204( e)
OF PUBLIC LAW 99- 662
BETVEEN
THE DEPARTMENT OF THE ARMY
AND
[ THE NON- FEDERAL | NTEREST]
FOR CONSTRUCTI ON OF THE
[ NAVE OF PRQJECT]

TH S AGREEMENT entered into this day of 19 , by and
between the United States of Anmerica (hereinafter referred to as the
"GOVERNMENT") represented by the Assistant Secretary of the Arny, G vi
Works, and (name of Non-Federal Interest) (hereinafter referred to as
the "[local sponsor]"); (Throughout this docunent the term"l oca
sponsor” is included in square brackets. This is to indicate that this
phrase can be replaced by either an abbreviated nane for the non-Federa
interest such as the "City" or the "Port" or by the term"[loca

sponsor]!);

WHEREAS, a (harbor, inland harbor) project (hereinafter referred to

as the "Authorized Project") at described in [rel evant
docunents such as House (Senate) Docunent No. | th Congress,

__ Session], was authorized by Section of the Act
of :

WHEREAS, the [local sponsor] has proposed to performcertain work
which falls within the work required under the Authorized Project;

WHEREAS, Section 204(e) of Public Law 99-662 (33 U.S.C. Section 2232
(e) ) provides that the Secretary of the Arnmy nay enter into an
agreenent to reinburse the costs of certain work acconplished by |oca
interests whichis, or is later incorporated into, the authorized
project, when it is determ ned that such reinbursenent is in the public
i nt erest;

WHEREAS, the Secretary of the Arny has determ ned that reinbursenent
to the [local sponsor] in this instance is in the public interest; and

1 - Throughout this docunent the term“local sponsor” is included in
the square brackets. This is to indicate that this phrase can be
repl aced by either an abbreviated nanme for the non-Federal interest such
as the “City” or the “Port” or by the term*“local sponsor”.
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WHEREAS, the [general designs and plans for prosecution of the work
have] [or equivalently: General Design Menorandum has] been approved by
the Division Commander, U.S. Arny Engi neer Division :

NOW THEREFORE, it is agreed between the Governnent and the [l oca
sponsor] that:

Article 1 - Definitions.

For purposes of this Agreenent:

a. The term"general navigation features of the project" shall nean
the follow ng project features assigned to conmercial navigation: [here
describe the work to be performed, e.g., "dredging to a depth of 40 feet
bel ow nean | ow water a channel fromx to x ..."].

b. The term"total cost of construction of general navigation
facilities assigned to comercial navigation" shall nean all costs
incurred by the [l ocal sponsor] and the Governnent directly related to
construction of the general navigation features of the project. Such
costs shall include, but not necessarily be limted to: actua
construction costs; continuing planning, engineering and design costs
incurred after project authorization; review of proposed plans to assure
conformity to the requirenents for reinbursenent under Section 204(e);
rel ocation of highway and railroad bridges; supervision and
admi ni strative costs; inspection and auditing costs; and costs of
contract dispute settlenents or awards; but shall not include the value
of | ands, easenents, rights-of-way, and dredged nmaterial disposal areas,
rel ocations, dredging of non-Federal public or private channels and
berthing areas, and aids to navigation.

c. The term"total project costs" shall nean the total costs of
construction of general navigation features plus the value of | ands,
easenents, rights of way, relocations and dredged material disposa
areas provided for the project by the [local sponsor] plus other project
features that are included in the authorization docunent as part of the
Federal project or as a non-Federal requirenent, the cost of which has
been included in the estinate of project costs. This is the current
version of the cost estimate used in the benefit cost analysis in the
aut hori zati on docunentati on.

d. The term"Contracting Oficer" shall nean the Commander of the
U S. Arny Engineer District, , or the Commander's
desi gnee.
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Article 2- Wirk to be Acconpli shed.

(Describe the work to be perforned.)

Article 3 - Review of Designs, Detailed Plans and Specifications, and
Arrangenents for Prosecution of the Wrk.

No construction shall commence under this agreenment until the
desi gns, detailed plans and specifications, and arrangenents for the
prosecution of the work have been approved by the Contracting O ficer.
Proposed changes in approved designs, plans and specifications al so nust
be reviewed and approved by the Contracting O ficer in advance of
construction.

Article 4- Method and Manner of Perform ng the Wrk.

The [l ocal sponsor] may pursue the work described in Article 2 with
its own work forces, or by contract. The [local sponsor] shall secure
conpetitive bids by advertising for all work to be perfornmed by
contract, and shall award to the | owest cost responsible bidder. |In the
event, the [l ocal sponsor] prosecutes the work by contract, all bids
received and the proposed provisions of any contract shall be subject to
review and approval by the Governnent prior to award. Any subsequent
contract nodification shall be the subject of review and approval by the
Gover nnent .

Article 5 - Inspection of Wrk

The Governnent may inspect any work that is perfornmed under this
agreenent and the [local sponsor] hereby gives the Governnent a right to
enter, at reasonable tinmes and in a reasonabl e manner, upon |and which
the [l ocal sponsor] owns or controls for access to the project for
pur poses of inspection.

Article 6 - nligations of the [l ocal sponsor].

The [l ocal sponsor] agrees to:

a. performthe work to be acconplished under the agreenent as
described in Article 2.

b. provide at its expense, all |ands, easenments, and rights-of-way,
i ncludi ng dredged material disposal areas, and performall relocations
or alterations of facilities (other than utilities and hi ghway and
railroad bridges), as deternined to be necessary for construction of the
general commercial navigation facilities of the project. The value of
such lands and facilities is to be determ ned in accordance with Article
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8 hereof);

C. provide and namintain at its own expense, all comerci al
navigation facilities other than those for general navigation

d. performor assure performance of all relocations or alterations
of utilities, and nake necessary arrangenents to ensure that one half of
utility relocations or alterations determned to be necessary for
construction, operation, or maintenance of the project is borne by the
| ocal sponsor and one half is borne by the utility owner; and

e. [Add any additional |anguage to describe fully portions of the
project for which the |ocal sponsor will be responsible including 100
percent of all costs associated with project purposes other than
commerci al navigation.]

f. [Add additional paragraphs as needed to reflect special
requirements in the authorizing docunents.]

Article 7 - Basis of Reinbursenent.

[Deternine the anpbunt eligible for rei nbursenent using Section 101 of
Public Law 99-662, which is based on project depth. For exanple, if the
project described in Article 2 requires dredging fromthe existing depth
of 25 feet to a new depth of 30 feet:] The anount eligible for
rei mbursenent will equal the total cost of construction of genera
navigation facilities assigned to commerci al navigation, |less the
anounts of non-Federal cost-sharing that would be required by P.L
99-662, less all costs incurred by the Governnent necessary for
conpl etion of the project (review of plans, inspection of work, etc.).
The non-Federal share for the general navigation facilities [of this
exanpl e project] equals 25 percent of the actual total cost of
construction of the general navigation features of the project, plus an
addi tional 10 percent of such actual costs. The additional 10 percent
requi rement nmay be offset by a credit for |ands, easenents,
rights-of-way, relocations, and dredged material disposal area provided
by the [l ocal sponsor] for the general navigation features of the
proj ect.

Article 8 - Value of Lands and Facilities.

a. The value of lands, easenents, and rights-of-way to be credited
toward the additional 10 percent of costs of the general navigation
features of the project which are part of the non-Federal share of the
project pursuant to Article 6(b) will be deternmined in accordance with
the foll owi ng procedures:
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(1) The credit for |ands, easenents, or rights-of-way shall be the
fair market value of the interest at the time such interest is used in
the construction of the Project. The fair market val ue shall be
determ ned by an appraisal, to be obtained by the [l ocal sponsor], which
has been prepared by an independent and qualified appraiser who is
acceptable to both the [local sponsor] and the Governnment. The
apprai sal shall be reviewed and approved by the Governnent.

(2) For those |lands, easements, or rights-of-way that are acquired
by the [l ocal sponsor] after the date this agreenent is signed, if the
[l ocal sponsor] pays an anount in excess of the appraised fair narket
value, it may be entitled to a credit for the excess, if the [loca
sponsor] has secured prior witten approval fromthe Governnment of its
offer to purchase such interest.

(3) If the [local sponsor] acquires nore | ands, easenents, or
rights-of-way than are necessary for project purposes, as deternined by
the Governnent, then only the value of such portions of those
acqui sitions as are necessary for project purposes shall be creditable.

(4) Credit for |ands, easenents, and rights-of-way in the case of
i nvoluntary acquisitions nade within one year preceding the date this
agreenent is signed or any tinme after the date this agreenent is signed
will be based on court awards, or on stipulated settlenents that have
received prior Governnent approval

(5) For lands, easenents, or rights-of-way acquired by the |oca
sponsor within a five year period preceding the date this agreenent is
signed, or any tinme after this agreement is signed, credits provided
under this Article will also include the actual incidental costs of
acquiring the interest, e.g., closing and title costs, appraisal costs,
survey costs, attorney's fees, plat maps, and mappi hg costs, as well as
the actual anmpunts expended for any rel ocation assistance 